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QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented are: 

I. Whether, after an affirmance by this Court of Appeals 
and a remand of a case by the Supreme Court to the dis¬ 
trict court for resentencing under the proper statute and an 
imposition of sentence and judgment by that court, a de¬ 
fendant is entitled to a second review by this Court of 
Appeals of alleged trial errors. 

II. Whether certain counts in an indictment for perjury, 
not previously attacked as being vague or indefinite, should 
be held invalid on a third appeal because of the asserted 
vagueness of the meaning of the defendant’s perjurious 
testimony, in view of the allegations of the indictment as to 
the materiality of the testimony and the purpose for which 
it was elicited, the evidence clearly proving the falsity of 
the testimony and defendant’s knowledge thereof, and the 
charge to the jury that gave added specificity to the allega¬ 
tions of the counts in question. 

III. Whether, if the three counts now attacked as vague 
are determined to be invalid, the whole case must be re¬ 
versed because of the admission of evidence relating to 
those counts. The question also arises as to whether such 
evidence was relevant to the remaining counts. 

IV. Whether the court’s charge to the jury, which spe¬ 
cifically set forth all the elements of the offense of perjury, 
clearly specified the issues in the case and correctly stated 
the two-witness rule in perjury cases and to which no objec¬ 
tion was made at trial, is so plainly erroneous as to re¬ 
quire reversal on appeal because the court failed to instruct 
as to the elements constituting membership in the Com¬ 
munist Party even though no such instruction was 
requested. 

V. Whether the jury was properly instructed as to the 
requisite degree of acquaintance that they must find appel¬ 
lant had with men he had denied knowing. 
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Jurisdictional Statement. 

Appellee’s Countcrstatement of the Facts. 

Summary of Argument . 

Argument . 

I. Appellant has no right to a review of alleged trial errors.. 

A. The Supreme Court’s action was a final determina¬ 

tion of all the issues of guilt in this ease. 

B. There is no jurisdictional basis for a review of 

alleged trial errors. 

C. This Court has no power to alter the terms of the 

mandate of the Supreme Court. 

II. Counts TIT, IV, and V are valid. 

A. The indictment differs from that in the Lattimorr 

Case .. 

B. Appellant failed to raise the issue of the 

validity of the indictment at his trial. 

C. The evidence shows the indictment was capable of 

proof ... 

D. The charge to the jury made it clear that appellant 

could not be convicted merely because of his politi¬ 
cal opinions. 

III. The evidence to which appellant now objects was properly 

admitted. 

IV. There was no error in the court's charge. 

A. The court’s charge as to count I was not erro¬ 

neous . 

B. The court properly charged as to counts III, IV, 

and V .. 

C. There was no error in the charge as to count VI ... 

V. The judgment and sentence must be affirmed. 

Conclusion.. 
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®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,852 


Harold Roland Christoffel, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

Appellant was tried for the second time in the United 
States District Court for the District of Columbia and con¬ 
victed on five counts for perjury (Tr. 1534-1546), and on 
March 14, 1950, was sentenced to imprisonment of from two 
to six years on each count, the sentences to run concur¬ 
rently. Appellant filed a notice of appeal but did not file 
his record within the time allowed by this court, and his 
motion to extend the time for filing his record was denied. 
Later he was granted leave of court to file his record and 
proceed with the appeal. 190 F. 2d 585. The case was 
briefed and argued, and the court affirmed the judgment and 
sentence of the district court and denied a petition for 
rehearing. 200 F. 2d 734. 

On January 17, 1953, appellant filed a petition for cer¬ 
tiorari to the Supreme Court (No. 341 Misc. 0. T. 1952). 
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On May 4,1953, the Supreme Court entered an order grant¬ 
ing the petition for certiorari, vacating the judgment of 
this Court and remanding the case to the United States Dis¬ 
trict Court for the District of Columbia for resentencing 
under 18 U. S. C. (1946 Ed.) § 231. 345 U. S. 947. 

The mandate of the Supreme Court was received by the 
district court on June 2, 1953, and on June 22, 1953, appel¬ 
lant was resentenced to pay a fine of $100 and to imprison¬ 
ment from 16 months to 4 years. Judgment was entered 

bv the district court the same dav. 

* • 

Appellant filed a notice of appeal from this judgment and 
sentence on June 22,1953 (Tr. 1627). 

Appellee contends that this court lacks jurisdiction to 
hear this appeal. 

APPELLEE’S COUNTERSTATEMENT OF THE FACTS 

On the afternoon of March 1, 1947, the Committee on 
Education and Labor of the House of Representatives was 
conducting an investigation and holding hearings to in¬ 
quire into the cause of labor disputes, work stoppages, and 
strikes. The purpose of the hearings was to obtain facts 
intelligently to write a law (Tr. 456). The chairman of the 
committee announced in appellant’s presence that the com¬ 
mittee was seeking to learn not only the cause of those 
disputes, work stoppages, and strikes, but also the methods 
and procedures followed by those engaged in the activities, 
the purposes they had in mind, and their connection or lack 
of connection with organizations, associations, or groups 
which were or might be engaged in subversive activities 
(Govt. Ex. 5, p. 2049; Tr. 171). Appellant heard this state¬ 
ment (Govt. Ex. 5, p. 2079), and thus the materiality of 
appellant’s testimony was clearly established. Appellant, 
who was a labor leader in Milwaukee, appeared on that 
afternoon as a witness and was asked and categorically 
denied the several questions on which the indictment for 
perjury is based, all of which related to his membership in 
the Communist Party and to his active adherence to the 
doctrines and activities of Communism. 

Appellant was tried on an indictment containing five 
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counts, each charging perjury (Appellant’s Appendix, 

pp. 1-6). 

In so far as is pertinent to this appeal, the counts charged 
as follows: 

Count I: . . . said defendant did then and there 
wilfully, falsely, and under his said oath, make the 
following statement, to wit, that he was not then and 
never was a member of the Communist Party. 

And the Grand Jury says that, in truth and in fact, 
the said defendant Harold Roland Ciiristoffel, at the 
time he so testified before said Committee was then 
a member of the Communist Party and had been such 
for several years prior thereto. 

Count III: . . . said defendant, did then and there 
wilfully, falsely, and under his oath, make the following 
statement, to wit, that he had never worked with the 
Communist Party or with the Communist Political 
Association. 

And the Grand Jurv savs that, in truth and in fact, 

*■ • ' 

the said defendant Harold Roland Ciiristoffel had 
worked with the Communist Party and with the Com¬ 
munist Political Association. 

Count IV: . . . said defendant, did then and there 
wilfully, falsely, and under his oath, make the follow¬ 
ing statement, to wit, that he had never participated 
in the activities of the Communist Party. 

And the Grand Jury says that, in truth and in fact 
the said defendant Harold Roland Christoffel had 
participated in the activities of the Communist Party. 

Count V: . . . said defendant, did then and there 
wilfully, falsely, and under his oath, make the follow¬ 
ing statement, to wit, that he had never supported the 
Communists or endorsed Communism. 

And the Grand Jury says that, in truth and in fact, 
the said defendant Harold Roland Christoffel had 
supported the Communists and endorsed Communism. 

Count VI: . . . said defendant, did then and there 
wilfully, falsely, and under his oath, make the follow¬ 
ing statement, to wit, that he did not know Xed Sparks 
and did not know Fred Blair. 

And the Grand Jurv savs that, in truth and in fact, 
the said defendant Harold Roland Christoffel, at the 
time he so testified before said Committee, knew both 
Ned Sparks and Fred Blair and for a number of years 
had been intimately associated with them in connection 
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with the activities of Communism and of the Com¬ 
munist Party. 

The Government produced a number of witnesses who 
testified to facts relative to appellant’s membership in the 
Communist Party and to his actions on behalf of the aims 
of that party. 

Louis Budenz, a former member of the national commit¬ 
tee of the Communist Party who had been sent to Chicago 
to establish the Midwest Daily Decord , a Communist Party 
publication, testified that Emil Costello, whom he knew to be 
an active member of the Communist Party in Wisconsin and 
an officer thereof, introduced appellant to him, saying “This 
is a good Bolshevik. He is doing a good job in the Socialist 
Party, disintegrating that organization” (Tr. 538-540, 542- 
543). On that occasion appellant and the witness met Jake 
Stachel, the most powerful member of the political com¬ 
mittee of the Communist Party, in the offices of the Midwest 
Daily liecord (Tr. 543-544). Stachel was acquainted with 
appellant and they greeted each other as “Comrade,” the 
usual salutation among Communists (Tr. 544-545). Stachel 

stressed that it was essential to destrov the Socialist Partv 

• * 

in Wisconsin and discussed a method of destruction by 
infiltration of that party by a group of Communists who 
would form a nucleus around Mrs. Meta Berger, a Socialist 
Party leader (Tr. 54fi). Stachel and the others, including 
appellant, discussed the title to be given the Midwest Daily 
Decord and how to meet an attack upon that publication 
by the American Federation of Labor in Chicago (Tr. 548- 
549). They also discussed whether appellant should attend 
a meeting to launch a drive for financing the Midwest Daily 
Decord and it was decided that appellant should not attend 
because of bis position with the Socialists and at the Allis- 
Chalmers plant (Tr. 551-552). 

In 1938 Budenz again saw appellant at the home of a 
“Socialist comrade” in Milwaukee. Xed Sparks, the dis¬ 
trict organizer or leader of the Communist Party in Mil¬ 
waukee, was present, as were other Communist Party mem¬ 
bers. Budenz also thought Fred Blair, an official of the 


Communist Party State organization, was present. Sparks 
discussed an attack which had been made upon appellant 
by a Catholic paper, charging appellant with being a pro¬ 
ponent of the Midwest Daily Record, and the means of 
dealing with the attack. It was agreed, upon appellant’s 
suggestion, that appellant deny association with the Com¬ 
munist paper. Appellant was accepted as a Communist by 
those present. (Tr. 552-557.) 

Budcnz saw appellant five or six times during 1938 and 
1939 (Tr. 558). On one of those occasions appellant met 
with Budcnz, Sparks, Blair, and others and discussed an 
attack upon appellant and the Midwest Daily Record by the 
Socialists (Tr. 559-569). 

In 1940 appellant, Budcnz, Sparks, and others met with 
Eugene Dennis, a member of the Political Bureau of the 
Communist Party, at the apartment of Mrs. Berger (Tr. 
563-564). Dennis stated he was partly “underground” and 
laid down a three-point program dealing with the Bolshe- 
vization of the Communist Party, the Allis-Chalmers situa¬ 
tion, and the Socialist Party (Tr. 564-566). Dennis said 
they might be called upon to turn the war into civil war, 
that if the United States joined with Great Britain they 
would be called upon to halt war preparation, and that the 
Political Committee of the Communist Party had decided 
there must be work stoppages in the country (Tr. 568). 
Dennis asked about situations in the Allis-Chalmers plant 
which could bring about a stoppage, and appellant discussed 
this, saying that the question of a closed shop could be 
raised and made a matter of such a grievance as would 
cause a shut-down (Tr. 568). Dennis said the Political Com¬ 
mittee of the Communist Party had instructed him to see 
that there was a strike at Allis-Chalmers to shut off defense 
production, and appellant said he would do his utmost as a 
Communist to see that the Political Bureau’s views were 
carried out (Tr. 568-569). 

Tn 1941 Budcnz saw appellant at a union convention in 
Buffalo and met him in the hotel room of Boy Hudson, a 
labor representative of the Political Bureau of the Com- 
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munist Party whose function it was to give instructions to 
Communists at conventions (Tr. 572-573). Hudson dis¬ 
cussed the Allis-Chalmers strike with appellant, and certain 
weaknesses relating thereto that existed, from a Communist 
viewpoint (Tr. 575-576). Appellant reviewed the situation 
and said the weaknesses would be corrected in the manner 
suggested bv Hudson and that Communist influence would 
be increased (Tr. 576-577). 

Budenz identified various Communist front organizations 
(Tr. 581-587). Most, if not all, of the foregoing testimony 
was elicited from Budenz without objection by appellant 
(Tr. 537-587). 

On cross-examination Budenz testified that the Midwest 
Daily Record was to be “plugged” by appellant among 
Allis-Chalmers workers and that appellant was an under¬ 
cover Communist, or “under discipline” (Tr. 647-648). 
The majority of the “front” organizations were used to 
deceive outsiders (Tr. 662). 

Farrell Schnering, a former member of the District Com¬ 
mittee of the Communist Party in Wisconsin, testified that 
he saw appellant at the Milwaukee headquarters of the 
Communist Party in the presence of Eugene Dennis on at 
least two occasions (Tr. 679-680, 681, 683-6S4). This wit¬ 
ness knew Fred Blair as a member of the Communist Party 
in Wisconsin and saw Blair and appellant together at a 
restaurant (Tr. 684-686). 

Schnering stated that the American Youth Congress was 
a Communist organized and controlled organization and 
that in June 1940 he saw appellant seated among the dele¬ 
gates at a meeting of that organization at Lake Geneva 
(Tr. 687). Appellant was seated next to Emil Costello, 
whom the witness knew to be a member of the Communist 
Party and a CIO representative. This testimony was given 
without objection. (Tr. 688.) There was no objection to 
this witness’ testimony that on this occasion appellant made 
a speech praising the Soviet Union as the only country 
trying to preserve peace (Tr. 720). The witness testified 
without objection that appellant’s wife was a member of 
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the Communist Party and was confidential secretary to its 
district secretary (Tr. 689). Members of the Communist 
Party sometimes did not receive membership books and 
others were issued books in another name (Tr. 692-693). 
The witness stated without objection that Herman Schendel 
was a member of the Communist Party who later became 
educational director of the local union of which appellant 
was president (Tr. 696-697). 

John Oswald, a former shop committeeman of Local 248 
UAW when appellant was its president, testified that he was 
present at a union meeting when appellant stated that the 
Midwest Daily Decord was an official CIO organ and had 
the endorsement of a CTO officer and a Congressman. 
Appellant distributed subscription blanks and requested the 
union stewards and committeemen to solicit subscriptions. 
(Tr. 737, 739, 742.) The witness later found out this was 
not true and told appellant (Tr. 744-745). Oswald brought 
up the matter at a union meeting but appellant defended the 
Midwest Daily Record (Tr. 746-747). On another occasion 
appellant asked union members to join a parade of “The 
Yanks Aren’t Coming” (Tr. 747-748). 

Mrs. Claire Merton, a former candidate for city office, 
attended a political rally in Milwaukee at which she saw 
Blair and appellant together near the microphone of Blair’s 
sound truck (Tr. 772, 773-775). This was Blair’s meeting 
and he was running for United States Senator on the Com¬ 
munist ticket (Tr. 786-787, 799). This witness saw Blair 
and appellant together at another meeting (Tr. 776-777). 
On several occasions she saw appellant and Blair go into 
Communist headquarters in Milwaukee (Tr. 777-778, 785). 

Arthur Zeltncr, a Milwaukee police detective, saw appel¬ 
lant at a meeting in 1943 at which Earl Browder spoke 
(Tr. 801-803). On that occasion Blair and appellant con¬ 
versed together for about ten minutes (Tr. 802-803). He 
also saw appellant, Blair, and Sparks at a meeting in March 
1943 (Tr. 804-805). 

Roland DeMint was formerly an officer of a CIO local in 
Wisconsin (Tr. 828). He saw Sparks and appellant together 
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at the steel workers union office on about five occasions 
(Tr. 831, S32-S33). The witness saw Sparks and appellant 
together on a number of occasions at the State CIO conven¬ 
tion in 1937 (Tr. 834, 835, 836). In 1938 appellant intro¬ 
duced the witness to Fred Blair (Tr. 837-838). DeMint was 
introduced to Sparks at a Milwaukee hotel (Tr. 842). 
Appellant, the witness, Sparks and others ate together on 
that occasion (Tr. 843-844). Sparks told DeMint, “The 
Party is paying for this dinner” (Tr. 845). The witness 
also talked to Sparks in appellant’s presence on two or 
three occasions in the Arcade Building (Tr. 847). Sparks 
asked the witness in appellant’s presence why he wasn’t 
in the party (Tr. 847). 

In 193S appellant, Blair, and another man visited the 
witness’ office and appellant asked him to put the man on 
his pay roll (Tr. 851). This happened on several occasions 
(Tr. 852-853, S67). On these occasions appellant asked the 
witness to put a recruiter for the Communist Party on the 
pay roll; said that Sparks wanted the man put to work; 
that they wanted to get control of all utilities in "Wisconsin, 
as it would help their party (Tr. S60-861, 878). Appellant 
also told DeMint: “The Party wants you to do this” (Tr. 
861-863), and that he could do the party some good if he 
hired just party members up there (Tr. 865). 

The Government also introduced in evidence the minutes 
of the Milwaukee County Industrial Union Council (Tr. 530, 
Fx. 8). Portions of these minutes were read to the jury 
(Tr. 761-771). The minutes were identified by the secretary 
of the Milwaukee Industrial Union Council, who had custody 
and control of them (Tr. 490, 492). The minutes were re¬ 
ceived by him when he became secretary and were kept in 
the organization’s files in the ordinary manner (Tr. 496- 
498). The witness identified the records by name (Tr. 
498-503). 

Before argument, court and counsel went over defendant’s 
requested instructions. Most of the requests were granted, 
and counsel were informed in a general way what would be 
the charge. (Tr. 1333-1353.) At the conclusion of the charge 


to the jury appellant was afforded an opportunity to make 
known liis objections (Tr. 1537-1539). At that time he ob¬ 
jected to the failure to give his requests Nos. 6 to 8 and 15, 
all of which related to the quorum issue (Tr. 1337-1339, 
1341); to the failure to give No. 18, which related to the 
manner in which appellant knew Blair and Sparks (Tr. 
1343-1344); to the failure to give Nos. 25 and 26, which 
related to the credibility of Government witnesses (Tr. 
1348). 

SUMMARY OF ARGUMENT 

I. The action of the Supreme Court in remanding this 
case to the district court for resentencing under the proper 
statute was a final determination of all issues in the case 
except the correctness of the sentence. The mandate of the 
Supreme Court was explicit and left nothing to be decided 
but the terms of the sentence. The imposition of the proper 
sentence and the new judgment did not revest appellant 
with a right of appeal to review alleged trial errors. The 
mandate being specific, this court has no power to alter or 
review or intermeddle with it, but can only review the pro¬ 
ceedings subsequent thereto. 

II. Counts III, TV, and V sufficiently allege an offense of 
perjury. The indictment differs from that in the Lattimore 
case, defendant’s perjurious statements relating to acts 
which were capable of being proved. Appellant has not 
raised the issue of vagueness at the trial or upon any for¬ 
mer appeal and knew the nature of the evidence in the case 
when he went to trial for the second time. The evidence 
shows that the allegations of the indictment were capable 
of being proved by acts of the appellant. The charge made 
it clear that appellant could not be convicted because he oc¬ 
casionally had the same views and objections as the Com¬ 
munist Party or that he had worked with or participated in 
the activities of or supported that party and movement 
primarily to serve the aims and objectives of his labor 
union. In view of the whole indictment, the evidence, and 
the charge, the issues were clear to appellant and to the 
jury. 
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III. The evidence appellant contends was admitted under 
counts III, IV, and V was properly identified and was rele¬ 
vant not only to those counts but also to count I. Much of 
the evidence that he now finds objectionable was admitted 
without objection at the trial, and appellant made no effort 
at any time to have it restricted to the jury’s consideration 
of any particular count or counts. 

IV. The charge to the jury as to count I correctly stated 
the law. Xo prejudice occurred from the failure to give a 
specific instruction as to what constituted membership in 
the Communist Party or to specify the overt acts from 
which the jury could find membership, since the Govern¬ 
ment’s evidence on that point was definite and well-nigh 
conclusive and without serious contradiction. The charge 
differs from that of the Remington case in that it is not 
contradictory or ambiguous, as was there the case. To sin¬ 
gle out overt acts would amount to a comment on the evi¬ 
dence, not required of a trial court, and which might have 
harmed appellant. Appellant made no objection to the 
charge given and did not surest or request the specific 
instructions which he now asserts it was error to omit. The 
jury was correctly instructed as to the elements of the of¬ 
fense, as to appellant’s knowledge of the falsity of his an¬ 
swers at the time he testified, and as to the “two-witness” 
rule. 

V. The court’s charge as to counts III, IV, and V com¬ 
pletely removed any ambiguities that might be found in the 
indictment, by making it clear to the jury that they must 
find appellant committed the acts which he denied in his tes¬ 
timony primarily to advance the aims of the Communist 
Party rather than to do something that aided his labor 
union. 

VI. The court’s instruction as to count VI specifically 
informed the jury that his answer as to not knowing Fred 
Blair and Xed Sparks implied more than a recognition but 
less than a friendship, and that the answer amounted to 
saying he did not have acquaintance with or personal knowl¬ 
edge of those men. The evidence conclusively established 
that appellant knew the men in question well enough to know 
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their identity and to remember them at the time he testified. 
Therefore, no prejudice ensued by the failure of the court 
to instruct that they must find appellant knew the men 
“familiarly and intimately.” 

VII. Appellant ’s sentence was within the maximum per¬ 
mitted to be imposed under the statute for any one count, 
and if appellant was properly convicted on any count the 
sentence and judgment must be affirmed. As to count VI 
in particular, there can be no serious doubts that the con¬ 
viction was proper. 

ARGUMENT 

I 

APPELLANT HAS NO RIGHT TO A REVIEW OF ALLEGED 

TRIAL ERRORS 

A. The Supreme Court’s Action Was a Final Determination of 
All the Issues of Guilt in this Case 

Appellant’s appeal relates solely to matters arising prior 
to verdict. It is not concerned with the validity of the pro¬ 
ceedings subsequent to the mandate of the Supreme Court. 

The appellant lias already taken one appeal from the 
judgment and sentence imposed as a result of this, his sec¬ 
ond, trial. On that occasion he had full opportunity to raise 
the issues which he now seeks to present. After affirmance 
by this Court lie filed a petition for certiorari to the Supreme 
Court, but again failed to raise the issues urged here. 

As a result of his petition the Supreme Court granted the 
petition, vacated the judgment of this court and remanded 
the case, not to this Court, but to the district court, with 
specific directions. Those directions were simple and ex¬ 
plicit : to resentence appellant in accordance with 18 U. S. C. 
(11)46 Ed.) § 231, the Federal perjury statute. 

This exhausted appellant’s appeal. By its action the Su¬ 
preme Court assumed jurisdiction of the matter and then 
disposed of it. The Supreme Court’s determination was 
simply that an improper and incorrect sentence had been 
imposed which should be corrected, but that no other relief 
was justified. It did not specify any other proceedings; it 



12 


did not direct this Court to reconsider anv issue or make a 
determination of some matter not decided. 

It is submitted that the Supreme Court was acting under 
the power conferred by 28 (J. S. C. § 2106, “to vacate . . . 

any judgment . . . lawfully brought before it for re¬ 
view and . . . remand the cause and direct the entry of 

such appropriate judgment ... as may be just under 
the circumstances.” The case being criminal in nature, 
it was appropriate for the Court to remand the matter to the 
trial court for imposition of the sentence rather than to re¬ 
vise it itself. 

The terms of the remand were specific, and the district 
court could not entertain any motion or enter a judgment 
not in conformity with the mandate. Flowers v. United 
States , 86 F. 2d 79 (C. A. 8). If this were not the rule, liti¬ 
gation would never be finally ended. Hence, when the 
merits of the case are determined, a trial court has no power 
but to obey the judgment of the appellate court. 

It is submitted that this Court does not possess the power 
at this time to disturb the verdict of the jury and thus inter¬ 
fere with the disposition of the case by the Supreme Court. 

The action of the Supreme Court in this case was not such 

as contemplated a reconsideration of tins case in the light of 

its ruling, for the decision that appellant had been given an 

incorrect sentence could not in anv wav affect the decision 

* *> 

of this Court on the other issues which had been raised. The 
per curiam decision amounted to a determination that there 
were no issues in the case meriting the attention of the Su¬ 
preme Court other than the incorrect sentencing. It was, 
therefore, in effect a denial of certiorari as to all the issues 
except that pertaining to the sentence. 

Accordingly, upon the action by the Supreme Court, the 
appellant’s appeal from alleged trial errors was exhausted. 

B. There Is No Jurisdictional Basis for a Review of Alleged 

Trial Errors 

In his jurisdictional statement (Br.. p. 1) appellant 
asserts simply that he is appealing from the judgment 
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entered by the district court on June 22, 1953, and that 
jurisdiction is conferred on this Court by 28 U. S. C. § 1291. 

Thus he naively assumes either (1) that his i)rior appeal 
was of no effect and did not count because the former sen¬ 
tence was null and void or (2) that he is entitled to an 
appeal as to the whole case because of the new sentence 
and judgment. Neither view is correct. The former sen¬ 
tence and judgment, though invalid and incorrect, was a 
final judgment from which appellant could appeal. Failure 
to have done so as required by the statute and the rules 
of this Court would have cut off any right to further appeal. 

It is well established that the imposition of a valid sen¬ 
tence in lieu of a previous one that was improper does not 
afford a basis to obtain a review of alleged trial errors. 
Howell v. United States, 172 F. 2d 213 (C. A. 4), cert, denied, 
337 U. S. 906; United States v. Gallacjlier, 183 F. 2d 342 
(C. A. 3), cert, denied, 340 IT. S. 913. A void sentence does 
not invalidate a previous adjudication of guilt properly had 
but, on the contrary, such adjudication furnishes basis for 
the imposition of a valid sentence when the invalidity is 
called to the attention of the court. De Benque v. United 
States, 85 F. 2d 202 (App. D. C.), cert, denied, 298 IT. S. 
681. 

Thus appellant’s right to obtain a review of alleged trial 
errors at this time, if it exists, can arise only from the 
action of the Supreme Court, since on his previous appeal 
he completely exhausted all of his appellate remedies upon 
the denial of his petition for rehearing and the denial of 
his petition for right to petition for further consideration 
by this Court sitting on banc. Yet there was nothing in 
the Supreme Court’s decision or in the mandate which con¬ 
ferred or reinvested this court with jurisdiction further to 
review alleged trial errors. The remand was to the district 
court, not to this Court. If the Supreme Court had intended 
this court to pass upon new issues or reconsider old ones 
its remand would have so provided. Cf. United States v. 
Smith. 331 V. S. 469. 

Thus when the new judgment was imposed on June 22, 
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1953, appellant was in the same position as if his original 
sentence had been affirmed and an imperfection of the 
sentence thereafter detected and corrected by the district 
court by appropriate proceedings under 2S U. S. C. $ 2255. 
Here he had exhausted his appeal in this Court; the Supreme 
Court had failed to find merit in any issue pertaining to the 
trial of the case, but noting an incorrect sentence had taken 
steps to have it corrected. Cf. Reynolds v. United States, 
98 U. S. 145, 168. 

The action of the Supreme Court was conclusive not 

onlv as to all issues that were called to its attention but as 
•> 

to all matters that might have been decided. Guettel v. 
United States, 95 F. 2d 229 (C. A. 8); Thornton v. Carter, 
109 F. 2d 316, 319 (C. A. 8). 

C. This Court Has No Power to Alter the Terms of the Mandate 

of the Supreme Court 

In Sib hold v. United States, 12 Pet. 488, 9 L. Ed. 1167, the 
Supreme Court said: 

'When the Supreme Courts have executed their power 
in a cause before them and their final decree or judg¬ 
ment requires some further act to be done it cannot 
issue an execution but shall send a special mandate to 
the court below to award it. 

In this case the Supreme Court could not appropriately 
impose a correct sentence upon appellant. That is the func¬ 
tion of the trial court who heard the witnesses, observed 
them, and knew all the circumstances surrounding the 
matter. 

In its decision the Supreme Court did not reserve any 
issue for its consideration or refer any issue or matter to 
this Court for decision. It empowered and ordered the 
district court to do one thing: to impose a new sentence 
under IS I T . S. C. (1946 Ed.) § 231 (the Federal perjury 
statute). Thus the only matter to be considered below was 
the imposition of sentence. 

It has long been recognized that the lower courts cannot 
review the matters settled by the mandate—cannot review 


or intermeddle with them. They can only settle so much as 
has been remanded. 

Sibbald v. United States, supra. 

Re Sanford Fork & Tool Co., 160 U. S. 247, 255. 

Magwire v. Tyler, 84 U. S. 253, 284. 

Illinois v. Illinois C. R. Co., 184 U. S. 77, 91-93. 

Lack v. Western Loan & Building Co., 155 F. 2d 1020 
(C. A. 9). 

Great Northern Ry. Co. v. Western Union Tel. Co., 174 
Fed. 321 (C. A. 8), cert, denied, 216 U. S. 619. 

Clarke v. Ilof Springs Electric Light & Poicer Co., 76 
F. 2d 918, 921 (C. A. 10), cert, denied, 296 U. S. 624. 

In United States v. Tuffanelli, 138 F. 2d 981 (C. A. 7), it 
was held that the authority of a trial court after affirmance 
appears to ho no different in a criminal than in a civil case, 
and quoted tho language from the above cases. The Court 
held that the district court could not enter a new judgment 
upon affirmed counts and thereby augment the sentence 
originally imposed on those counts. 

Thus, as was held in the Sibbald case, supra, upon subse¬ 
quent appeal nothing is brought up but the proceedings 
subsequent to the mandate—in this case, the proceedings 
of June 22,1953, at which the new sentence was imposed. 

Therefore, any consideration here at this time of alleged 
trial errors constitutes an intermeddling and a review of 
matters settled by the mandate and therefore is outside the 
jurisdiction of this Court. 

For the reasons set forth above, the present appeal should 
he dismissed, since all the issues raised by appellant pertain 
to matters occurring prior to the mandate of the Supreme 


COUNTS III, IV, AND V ARE VALID 

In connection with this point the Court’s attention is 
respectfully directed to counts III, IV, and V of the indict¬ 
ment and to pages 538-577, 647-648, 679-684, 720, 737-747, 
772-775, 777-778, 785-799, 843-847, 851-865, 867, 87S, 1531- 
1533, and 1537-1539 of the transcript. 

Appellant now contends for the first time that the third, 
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fourth, and fifth counts of the indictment are “invalid on 
their face” and that it was error for the court to permit 
him to be tried on those counts. His argument is predicated 
upon the theory that the statements charged to be false¬ 
hoods in those counts are so vague and indefinite in their 
meaning that a jury must enter the realm of speculation to 
decide whether appellant was guilty or innocent. lie also 
asserts that these counts violate the First and Sixth Amend¬ 
ments and cites as authority United States v. Lattimore , 
112 F. Supp. 507, a decision of the district court which is 
presently on appeal here. 1 

In so far as the Lattimore case is applicable here, the 
Government adopts and reaffirms all of the points and argu¬ 
ments contained in its briefs which were filed in that case. 

However, the present situation differs from that pre¬ 
sented by the Lattimore case in several material respects. 
First, the indictment here is different from that in the 
Lattimore case in that appellant here was clearly dealing 
with factual situations in his response to the committee’s 
questions. Secondly, in the Lattimore case there has been 
no trial of the defendant, and the point at issue was raised 
and vigorouslv asserted bv motion to dismiss. Thirdlv, the 
evidence here discloses that the allegations of appellant’s 
perjury were capable of proof. Finally, the charge given 
by the trial court made it clear that appellant was being 
tried for deliberate false statements under oath as to acts 
done primarily to advance the aims and objectives of the 
Communist Party and not for a political belief as evidenced 

bv anv acts. 

•> « 

A. The Indictment Differs From That in the Lattimore Case 

The first paragraph of count I of the indictment alleged 
that the committee was conducting hearings to inquire into 
the cause of labor disputes, work stoppages, and strikes and 
was seeking to learn not only the causes of those disputes, 
work stoppages, and strikes but the methods and procedures 
followed by those who engaged in those activities, the pur- 

1 No. 11849, to be argued before the full bench on January 25, 
1954. 
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poses they had in mind, and their connection or lack of 
connection with organizations, associations, or groups which 
were or might be engaged in subversive activities. The 
second paragraph of that count stated that it was material 
to the hearing at which appellant testified to inquire whether 
Local 248, UAW-CIO, and the Milwaukee County Industrial 
Union Council were controlled and dominated by members 
of the Communist Party or by persons committed to or 
connected with the Communist doctrines, purposes, and 
activities and that it was material to determine whether 
appellant was such a person. These paragraphs were in¬ 
corporated by reference in the counts in question. 

Appellant’s testimony under oath that he did not work 
with the Communist Party, participate in its activities, or 
support and endorse Communism was a statement of facts, 
not of subconscious beliefs or ideas. From a reading of the 
entire indictment it is clear that in order to prove its case 
it would be necessary for the Government to prove from 
appellant’s actions that he worked with the Communist 
Party, participated in its activities, and supported and 
endorsed Communism primarily to advance the aims and 
objectives of the Communist Party rather than those of 
his union. 

In as much as appellant has never, prior to this time, com¬ 
plained of any vagueness or uncertainty, and no prejudice 
exists, the matter is one that was cured by verdict, since 
necessary facts may be drawn by reasonable inference from 
the allegations of an indictment when that document is first 
questioned after verdict, llagner v. United States , 285 
U. S. 427, 433; Dunbar v. United States , 156 IT. S. 185, 191- 
192; Johnston v. United States , 145 F. 2d 137 (C. A. 9); 
Keys v. United States . 126 F. 2d 181 (C. A. 8), cert, denied, 
316 U. S. 694; United States v. Goldsmith , 6S F. 2d 5, 7 
(C. A. 2), cert, denied, 291 U. S. 681. 

B. Appellant Failed to Raise the Issue of the Validity of the 

Indictment at His Trial 

In the Latfimore case there has been no trial of the de¬ 
fendant, and the point at issue was raised and vigorously 
asserted by a motion to dismiss. But in the instant case 



18 


appellant has been twice tried and convicted on the counts 
in question and has twice prosecuted appeals from those 
convictions. He has waited until this, the third appeal, 
approximately six and one-half years after the return of 
the indictment, before seriously raising the issue. 

Appellant does not contend that he was misled or unable 
adequately to know what to defend against because of the 
language of the indictment. Inded, if he had anv uncer- 
tainty on that score at the outset, it was entirely removed 
before the second trial, since at that time he knew the nature 
of the Government’s evidence and exactly what he had to 
meet. Coming as it does, after verdict, appellant’s conten¬ 
tion that the counts are vague is too late. Hagner v. United 
States, supra: Barnard v. United States, 16 F. 2d 451 (C. A. 
9), cert, denied, 274 U. S. 736; Neufield v. United States, 118 
F. 2d 375 (App. D. C.), cert, denied sub nom, Ruben v. 
United States, 315 U. S. 798. 

C. The Evidence Shows the Indictment Was Capable of Proof 

In the Lattimore case the district court pitched its de¬ 
cision upon its conviction that Lattimore’s answers were as 
to his state of mind and that no overt acts could exist from 
which it would be possible for the jury to determine the 
defendant’s state of mind. (See United States v. Lattimore, 
112 F. Supp. 507, at pp. 518-519.) The evidence here shows 
why such a conclusion cannot be based on the bare terms of 
the indictment. Certainly it demonstrates the basic dif¬ 
ference between the issue which the district court thought 
was presented in the Lattimore case and the issue here. 

Appellant attended many meetings of the Communist 
Party and the Communist Political Association. Present 
at those meetings were national and local officers of the 
party who made speeches and led discussions in which ap¬ 
pellant took part. He endeavored to promote interest in the 
Midwest Daily Record, a Communist Party publication, 
among members of his union by asking stewards and com¬ 
mitteemen to solicit subscriptions and by misrepresenting 
its true character, which was known to him. He encouraged 
union members to join a parade sponsored by the Com- 





munist front organization known as “The Yanks Aren’t 
Coining.” 

Ho was present and conversing with Fred Blair, a local 
Communist Party official, at a rally held by Blair in con¬ 
nection with the latter’s candidacy for the United States 
Senate. He frequented the Communist Party headquarters. 
He called on DeMint, an official of another union, together 
with two known members of the Communist Party on sev¬ 
eral occasions and asked DeMint to put a recruiter for the 
Communist Party on his pay roll, telling him the “Party” 
wanted it done. Appellant persisted in this endeavor, al¬ 
though DeMint resisted his requests. 

Appellant was seated among the delegates to the Ameri¬ 
can Youth Congress, a Communist organization, at Lake 
Geneva in 1940, and made a speech extolling the virtues of 
the Soviet Union as a promoter of peace. 

Appellant discussed with Jake Stachel, a national official 
of the Communist Party, and Budenz the infiltration of the 
Socialist Party in Wisconsin with a view toward its ulti¬ 
mate destruction, and also whether or not appellant should 
publicly attend a meeting of so-called trade unionists which 
was to be held to promote the Midivest T)aili/ Record. Later 
he was present and met with Communist Party leaders to 
discuss an attack that had been made upon him because of 
his activity on behalf of that publication. 

Appellant was present at Mrs. Berger’s apartment when 
Eugene Dennis, a national official of the Communist Party, 
instructed the others relative to the Bolshevization of the 
Communist Party, the Allis-Chalmers situation, and the 
discrediting of the Socialist Party. Dennis’ exhortations 
at that time bordered on treason, yet appelant told of con¬ 
ditions at the Allis-Chalmers plant which could be made a 
matter of such a grievance as would cause a shut-down and 
agreed with Dennis to do his utmost to promote a strike to 
shut off defense production. Appellant later discussed the 
Allis-Chalmers strike with a national officer of the Com¬ 
munist Party and agreed to take steps to further Com¬ 
munist domination of the situation. 

Thus it is crystal clear that there were facts from which 
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the jury could find appellant worked with the Communist 
Party to carry out its aims and programs; that he sup¬ 
ported and endorsed the Communists, and that he partici¬ 
pated in their activities. The jury was not thrown upon 
speculation or conjecture to determine whether or not ap¬ 
pellant had lied to the committee, and appellant’s argument 
that the language of these counts has no clear or precise 
meaning and that the jury must determine what the words 
meant to the defendant, thus subjecting him to trial hv con¬ 
jecture and speculation, falls when the evidence itself is 
considered. The evidence presented to two juries demon¬ 
strates that the allegations of the indictment were provable 
facts. 

D. The Charge lo the Jury Made it Clear that Appellant Could 

Not Be Convicted Merely Because of His Political Opinions 

In the charge to the jury the court instructed that in con¬ 
sidering counts TIT and IV, in order to find the appellant 
guilty, 

You must find more than that the defendant on some 
occasions took the same view and sought some of the 
same objectives as those taken and sought by the Com¬ 
munist Partv or the Communist Political Association. 
[Tr. 1531-1532.] 

Substantially the same instruction was given as to count 
V (Tr. 1532). ‘ 

In each instance the court followed up the above instruc¬ 
tion by charging (Tr. 1531-1532): 

To find the defendant guilty on that count you must 
be able first to find beyond a reasonable doubt that the 
defendant worked with the Communist Party, or the 
Communist Political Association, primarily to advance 
the objectives and aims of those groups rather than 
the objectives and aims of the labor union. 2 


- As to count IV, the court gave the same charge but substituting 
“participated in the activities of” for the words “worked with,” and 
in count V the court substituted “supported the Communists and 
endorsed Communism primarily to support it and endorse it as a 
Communist.” (Tr. 1532-1533.) 


The charge therefore made it clear to the jury that appel¬ 
lant. was not to he convicted if they merely found that on 
some occasions his views and objectives coincided with 

those of the Communist Partv. Nor could thev find him 

« * 

guilty if thev found that he worked with the Communist 
Party, or participated in its activities, or supported Com¬ 
munism primarily to advance the objectives and aims of 
his labor union. Guilt could be found only if the jury be¬ 
lieved appellant did these things to aid the Communist 
Party. 

Any possibility of conviction because of his beliefs or 
ideas or his union activity was removed by this instruc¬ 
tion. There was nothing indefinite or vague about what 
the jury had to find to return a guilty verdict. 

Appellant’s argument amounts to nothing more than a 
contention that his answers were such that it is humanly 
impossible to ascertain his state of mind as to their truth 
or falsity at the time he gave them. Yet this is a function 
that courts and juries must perform, not only in every 
perjury case, but in a great many other criminal cases. The 
evidence here shows that there were facts which any rea¬ 
sonable person would consider thoroughly discredited ap¬ 
pellant’s testimony and disclosed knowing falsehood on 
his part. 

His contention is obviously an afterthought engendered 
not from any occurrence at the trial itself but from the 
decision of the district court in the Lattimore case. 

Ill 

THE EVIDENCE TO WHICH APPELLANT NOW OBJECTS 
WAS PROPERLY ADMITTED 

In connection with this point the court’s attention is re¬ 
spectfully directed to pages 490, 492, 496-503, 530, 689, 696- 
697, 713-714, 720, and 1333-1353 of the transcript. 

Appellant argues that counts III, IV, and V were invalid 
and that evidence was admitted to prove those counts which 
could not have been admitted under the remaining counts, 
lie contends that this evidence was so prejudicial that it 
permeated the entire trial, affecting the jury’s decision on 
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counts I and VI, and, therefore, that a new trial of the entire 
case should be granted. This argument is necessarily bot¬ 
tomed not only on the premise that counts III, IV, and V 
were invalid but also on the assumption that the evidence 
was not admissible to prove either count I or count VI. 
If, as the Government contends, counts III, IV, and V are 
good, appellant’s argument falls with his premise. 

Appellant assails the introduction in evidence of the min¬ 
utes of the Milwaukee Industrial Union Council (Govt. Ex. 
S-14). These documents were admitted by the court with 
a statement that if it came to the court’s attention that any 
of them were not relevant to the issues they would be ex¬ 
cluded on the court’s own motion (Tr. 530). 

The witness through whom these exhibits were offered 
was the secretary of the Milwaukee County Industrial Union 
Council from December 194G until February 1, 1950 s (Tr. 
490). As secretary he had custody and control of the rec¬ 
ords in question (Tr. 492). The records were a part of the 
records kept in the organization’s files and which he received 
when he became secretary (Tr. 496-497) and were kept in 
the ordinary manner (Tr. 497-498). The witness identified 
the records as minutes of the executive board of the Mil¬ 
waukee County Industrial Union Council and of the regular 
Council meetings (Tr. 498). The other exhibits were also 
identified by name (Tr. 499-503). 

Appellant’s contention that these records were hearsay 
and inadmissible for that reason completely overlooks the 
Federal Business Records Act, 28 U. S. C. § 1732, the pur¬ 
pose of which is to make admissible any writing without the 
strict proof of authenticity previously required if it was 
made in the regular course of business. Harper v. United 
States, 143 F. 2d 795, 806 (C. A. 8); Finnegan v. United 
States, 204 F. 2d 105 (C. A. 8), cert, denied, 74 Sup. Ct. 36. 
It is not necessary to prove the records by the testimony of 
the entrants or the witnesses to the transaction themselves. 

Appellant’s argument as to the admissibility of these ex- 

3 This was six days before he testified and three days after the 
trial began. 
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kibits goes to the effect or weigh of the evidence more than 
to the admissibility. That, of course, is a matter for the 
jury to decide and has no effect upon their admission. Klein 
v. United States , 176 P. 2d 1S4, 187-188 (C. A. 8), cert, de¬ 
nied, 338 U. S. 870. 

Most, if not all, of the other evidence to which appellant 
apparently objects was admitted without any objection on 
his part at the trial. 4 Thus he did not object to testimony 
as to his wife’s membership in the Communist Party and 
her position therein (Tr. 689); nor to testimony that the 
educational director of his union local had been a Communist 
Party member (Tr. 696-697). There was no objection to 
testimony that he sat next to a member of the Communist 
Partv at a meeting of a Communist front organization (Tr. 
713-714) or to evidence that appellant spoke in praise of the 
Soviet Union (Tr. 720). 

It is to be noted in passing that appellant made no effort 
to have the court instruct the jury that the foregoing evi¬ 
dence, about which he complains so bitterly, was limited to 
the proof of any particular count or counts (Tr. 1333-1353). 
Yet he now insists that it was admitted only to prove the 
counts which he asserts were invalid. There is nothing to 
indicate that the evidence was so limited. 

Thus appellant’s argument that the Government con¬ 
verted his trial from one for perjury to one of his personal 
beliefs and associations is obviously an idea of recent birth 
and is the assertion of a feeling which did not pertain at the 
trial itself, since he did not manifest it at that time. 

In as much as the evidence tended to show appellant’s fre¬ 
quent espousal of activities sponsored and initiated by the 
Communist Party, and his participation in resolutions and 
actions commending Communist programs, the evidence was 
clearly admissible under the general rule that evidence 
which may fairly be thought to have substantial probative 
value is admissible unless it is excluded by a settled rule or is 

4 Attention is directed to the fact that appellant has not cited any 
transcript references, as required by the rules of this Court-, and that 
his description of the evidence is couched for the most part in general 
terms. 
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particularly likely to be false or misleading. Griffin v. 
United States, 183 F. 2d 990 (App. D. C.), cert, denied, 333 
U. S. 857; United States v. Matot, 146 F. 2d 197 (C. A. 2). 
On the whole the evidence had some probative value in con¬ 
nection with the appellant’s endorsement of Communist 
Party causes and programs and therefore was admissible 
not only as to counts III, IV, and V, but also as to count I, 
tending to corroborate the statements of witnesses who said 
he was a member of the Communist Party and who testified 
as to the various organizations which that party had set up 
or captured in order to expound and expand its program. 
Home Ins. Co. v. Weide, 78 U. S. 438; Hadley v. Baltimore 
& Ohio R. Co., 120 F. 2d 993 (C. A. 3). 

In any event, it is clear from the decision of this Court 
in Marzani v. United States, 168 F. 2d 133,137, affirmed, 335 
IT. S. 895, that the presence of such evidence in the case is no 
ground for reversal even though counts III, IV, and V be 
deemed invalid. This Court there said (p. 137): 

Evidence was also introduced to show that Marzani 
had attended meetings of the Communist Party, contrib¬ 
uted services to that party, participated in its activities, 
and made speeches against conscription. In counts II, 
III, IV, VII and IX, respectively, it was charged that 
in 1942 and 1943 he had falsely stated to the F. B. I. 
and the Civil Service Commission that he had newer 
done any of those things. The evidence that he had 
done them was directed to those particular counts, al¬ 
though its admission was not limited to them. Appel¬ 
lant especially urges that this evidence, relating, so he 
says, to the barred counts, was prejudicial to him in 
respect to the two valid counts. But we think that the 
evidence as to these several specific activities bore di¬ 
rectly upon the charge that Marzani falsely said in 1946 
that he had never been a member of the Communist 
Party. Evidence that he had attended meetings of the 
Communist Party, contributed services to it, partici¬ 
pated in many of its activities, and made speeches con¬ 
sistent with its policies was relevant, material, and 
indeed substantial evidence upon the disputed issue of 
membership in the party: That he denied in 1942, as he 
did in 1946, that he had ever done those things does not 
seem to us prejudicial to him upon a trial of the issue 
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whether he had or had not ever been a member of the 
Communist Party. * * # 

The sum of the foregoing is that we think that all of 
the evidence which was actually introduced at this trial, 
including the evidence of his 11)40-41 activities, and the 
evidence that he made these same or similar statements 
consistently in 1942-43, would have been admissible in 
a trial limited to the last two counts of the indictment. 
Therefore, we can find no error in its actual admission 
here. 

IV 

THERE WAS NO ERROR IN THE COURT’S CHARGE 

A. The Court's Charge as to Count I Was Not Erroneous 

In connection with this point the Court’s attention is 
respectfully directed to pages 1333-1353, 1526-1528, 1529- 
1531, 1534, and 1537-1539 of the transcript of the proceed¬ 
ings in the trial court. 

Appellant seeks reversal as to count I on the ground that 
the charge does not conform to that which the Court of Ap¬ 
peals for the Second Circuit thought should have been given 
in Untied Stales v. Remington, 191 F. 2d 246. His contention 
seems to be that the court here failed to instruct as to what 
constitutes membership in the Communist Party and as to 
what specific overt acts could be considered to prove mem¬ 
bership therein. (Appellant’s Br., pp. 22-23.) 

It is to he noted at the outset that in the Remington case 
the trial court attempted to advise the jury as to what it must 
find to conclude that Remington was a member of the Com¬ 
munist Party. It was the ambiguity of that instruction to 
which the defendant, Remington, specifically objected and 
which elicited the Court of Appeals’ comments. The vice in 
the charge in that case was in telling the jury that, although 
they might not find direct roof of the fact of membership, 
there might be circumstances from which they could draw 
reasonable conclusions and deductions as to such member¬ 
ship. The instruction also failed to make it clear to the jury 
that they must find that Remington believed that he was a 
member of the Communist Party when he testified to the 
contrary. But here appellant was content with the general 
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charge given the jury by the court; he made no objection on 
this score and did not request any specific instructions on 
this issue, although his counsel had gone over the requested 
instructions with the court before they were given and was 
generally informed of the nature of the charge to be given 
(Tr. 1333-1353)/' 

In view of the specific nature of the evidence on the 
issue of appellant’s membership, no prejudice could have 
arisen by the failure of the court to give the specific instruc¬ 
tion here under discussion, particularly when appellant 
failed to suggest or request its inclusion. 

Budenz, a former national official of the Communist 
Party, testified without objection that appellant, who had 
been introduced to him as a “good Bolshevik,’’ was a party 
member “under discipline.” Appellant had attended meet¬ 
ings with high national officials of the party at which 
instructions were given, some of which were inimical to 
the best interests of his own country, and agreed to carry 
out those instructions. 

His conversations with DeMint were of such a nature as 
to amount to tacit admissions of his affiliations with the 
Communist Party. In this respect he asked DeMint to put 
a recruiter for the Communist Party on the pay roll, tell¬ 
ing him it would help their party; that “the party wants 
you to do this”; that “you can do the party some good if 
you hire just party members up there.” 

This evidence stands uncontradicted, since appellant did 
not attempt to deny it or explain it in any fashion. It is as 
much direct evidence both of membership and belief in 
membership as the act of paying dues or submitting an 
application form. The actions are consistent with member¬ 
ship in the Communist Party and with knowledge of that 
membership. He was accepted by high party officials and 
given instructions which he carried out to the best of his 
ability. 


•' The court’s charge at the second trial was substantially the same 
as at the first. Appellant therefore had ample opportunity to raise 
the point and to request the court to charge as to what constiuted 
membership. 
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It was not necessary for the court to charge what con¬ 
stituted membership. It was sufficient if it charged, as it 
did, that one of the elements of the offense was the falsity 
of the statement as to membership and appellant’s belief 
that it was false when he made it. Membership in any 
organization is a matter of fact which is capable of proof 
in a number of ways. It is not a matter of law but of fact 
for the jury to decide. 

Xor is it necessary for the court to single out what act 
or acts proven by the Government and corroborated con¬ 
stitute evidence upon which appellant may be convicted. 
This is tantamount to a comment on the evidence, which is 
permissible but not required. In perjury, as in most cases, 
it is the composite of the evidence which, if believed, con¬ 
vinces as to the defendant’s knowledge of the truth or 
falsity of the statement. So long as the jury understands 
that they cannot convict upon the uncorroborated testimony 
of a single witness, the defendant is protected. Ma rag on v. 
Uni led States, 1S7 F. 2d 7.9 (App. D. C.), cert, denied, 341 
V. S. 932. The rule is designed to protect against convic¬ 
tion based upon the unsubstantiated testimony of a single 
person. See Writer v. United States, 323 I T . S. 606, 609. 

Here we find direct testimony of facts unerringly point¬ 
ing to Communist Party membership by two witnesses and 
strong corroborating evidence from additional sources. 

The jury was instructed as to all the essential elements 
of the offense (Tr. 1529-1530), one of which was “That the 
answers complained of in the several counts of the indict¬ 
ment were false and that the defendant when giving the 
answers did not then believe them to be true and that such 
false answers were wilfully given by the defendant.” 

The jury was also informed of the so-called “two-witness 
rule,” the court charging (Tr. 1534): 

T further instruct you that as this is a prosecution 
for perjury, the Government, as to each of the five 
counts in the indictment, must establish the falsity of 
the statement alleged to have been made by the de¬ 
fendant, under oath, by the testimony of two inde¬ 
pendent witnesses or one witness and corroborating 
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circumstances; corroborating evidence is sufficient only 
when the evidence, if true, substantiates the testimony 
of a single witness who has sworn to the falsity of the 
alleged perjurious statement; you must determine for 
yourself the credibility and trustworthiness of the cor¬ 
roborative testimony and you must be convinced of its 
credibility and trustworthiness beyond a reasonable 
doubt. 

Corroborating tcstimonv in that regard must be of a 
trustworthv character and not merely corroboration of 
slight particulars. Unless this is so, you must find the 
defendant not guilty. 

Thus the court here made no suggestion, as was done in 
the Remington case, that the jury could convict upon cir¬ 
cumstances alone without direct proof that the appellant 
testified to a fact which he knew to be false. In fact the 
instruction above quoted specifically states that corroborat¬ 
ing evidence is sufficient only when it, if true, “substan¬ 
tiates the testimony of a single witness who has sworn to 
the falsity of the alleged perjurious statement.” It also 
pointed out that the Government “must establish the falsity 
of the statement by the testimony of two independent wit¬ 
nesses or one witness and corroborating circumstances.” 

Elsewhere it was made clear to the jury in this case that 
they must find not only that appellant’s statement was false 
but that he knew it was false when he testified, and that 
it was given wilfully (Tr. 1530, 1531). This is tantamount 
to saying that appellant must have believed he had been 
a member of the Communist Party when he testified to the 
contrary. 

This instruction fully complied with that required by the 
Supreme Court in T Veiler v. United States, supra. 

It is perhaps significant that during the course of the 
trial itself no issue was made or joined as to what con¬ 
stituted membership in the Communist Party. The main 
issue in the case was the question of whether or not a 
quorum was present when appellant was sworn and testified. 
Nor does it appear from appellant’s argument that he ever 





seriously contended at the trial that the Government had 
not produced sufficient evidence to satisfy the two-witness 
rule. 

In view of the correctness of the charge given the jury, 
and in the light of the specific and detailed evidence adduced 
to prove appellant’s membership in the Communist Party 
and his belief that he was a member, it seems clear that the 
jury fully comprehended the precise nature of the issues 
involved. Thus appellant’s present contention relates to 
instructions on matters which were not vital issues in the 
trial of the case, and the failure to instruct as to them, 
even if considered advisable as a precautionary measure, 
in no way prejudiced the defendant. 

Since the charge actually given accurately stated the 
law and worked no prejudice to appellant, he may not now 
be heard to complain that the court failed to give a detailed 
and specific charge that he did not request and there is no 
reason to invoke the “plain error” rule in this instance. 
In instructing the jury as to the elements of the offense, the 
court made it clear that they must find the statement false. 
This could only mean that they must find he was not in 
fact a party member. They were told they must also find 
the appellant believed his statement was false when he 
made it. The evidentiary rule about the two witnesses was 
explained. 

Xo further instruction on the issue of membership was 
requested and no objection for the reason now assigned 
was made. The evidence was undenied and was ample to 
prove appellant’s Communist Party membership and his 
knowledge thereof. 

Thus appellant’s failure to comply with Rule 30, F. R. 
Grim. P., and thus afford the trial court an opportunity to 
rule upon his objections and, if necessary, to correct its 
instruction, precludes him from urging them at this time. 
Felton v. United States, 170 F. 2d 153 (App. D. C.), cert, 
denied, 335 IT. S. 831; McCall v. United States , 191 F. 2d 
470 (App. D. C.). “He may not by his own silence set a 
trap for the court in the hope of having something to argue 
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about on appeal,” Schnermann v. United States , 174 F. 2d 
397, 401 (C.A. 8), cert, denied, 338 U. S. 831. c 

B. The Court Properly Charged as to Counts III, IV, and V 

In connection with this point the Court’s attention is 
respectfully directed to pages 1531-1533 of the transcript of 
proceedings in the trial court. 

Appellant now attacks the court’s charge as to counts 
III, IV, and V, which he says failed to remove ambiguities 
of the indictment. 

Here again appellant complains of alleged defects which it 
has taken him four long years to unearth. However, his 
diligence after conviction, yea, even after affirmance by this 
Court and petition to the Supreme Court, is not matched by 
his diligence at trial. He made no such objection to the 
charge, requested no other instruction which would have 
furnished the jury with the guide or standard which he 
now asserts was lacking. Nor did he in any way manifest 
to the court a feeling that the charge was incorrect or im¬ 
proper. Here again he failed to comply with Rule 30, F. R. 
(’rim. P., and cannot now complain that the charge was not 
to his liking. 

However, in its charge the court did make it clear to the 
jury that in order to find the appellant guilty of the counts 
in question they must find that he worked with, participated 
in the activities of, and supported the Communist Party, 
primarily to advance its objectives and aims and to support 
it as a Communist rather than to do something which aided 
a labor union, and also that in order to convict the jury must 
find that appellant did more than state the same view and 

{) Since the Remington case was not decided until August 3. 1951, 
and appellant did not seek to raise this issue on his former appeal 
in cither this or the Supreme Court, although he filed many supple¬ 
mentary pleadings in that matter, including a petition for rehearing, 
it cannot be contended that he deliberately tried to save grounds 
for an appeal. But it does serve to indicate how a party, once 
content with a charge to the jury, can, after conviction and what 
amounts to affirmance on appeal, try to lay the blame on the doorstep 
of the trial court four years later, on the basis of a later decision in 
another circuit. This amounts to the same thing. 



seek the same objectives as the Communist Party on some 
occasions (Tr. 1531-1533). 

Thus the jury was clearly informed that appellant could 
not be convicted if it found only that appellant’s views, ac¬ 
tions, and objectives occasionally coincided with those of the 
Communist Party or that his actions w r cre taken primarily 
to advance the interests of the labor union with which he 
was affiliated. Under this instruction the jury must have 
understood that in order to convict it must find that the 
appellant must have performed his acts of working with, 
participating in the activities of, and supporting the Com¬ 
munist Party with the primary intent and purpose of ad¬ 
vancing, fostering, aiding, and assisting the Communist 
Party and not incidentally or with some other objective. 

This is all the court could do, and all it was required to do. 
The jury, having been instructed as to the requisite intent 
necessary to convict, was competent to determine whether 
or not the intent existed, and, as the proof demonstrates, 
there was ample evidence from which they might find appel¬ 
lant acted with the intent to aid and further the cause of the 
Communist Party. 

The charge, therefore, instead of emphasizing, has the 
effect of clarifying any vagueness or uncertainty which 
might possibly arise from a simple reading of the indict¬ 
ment. Moreover, this fact serves also to underscore the 
argument made in point II above that any vagueness or un¬ 
certainty in counts III, IV, or V was cured in the course of 
the trial and the resultant verdict of the jury. 

C. There Was No Error in the Charge as to Count VI 

In connection with this point the Court’s attention is re¬ 
spectfully directed to pages 552-559, 562-570, 6S5, 773-778, 
781, 785,* 787, 799, 801-805, 1525-1526, and 1530-1533 of the 
transcript of the proceedings in the trial court. 

Appellant contends that the trial court erred in not charg¬ 
ing the jury that to find appellant guilty of count VI they 
must find appellant knew Fred Blair and Ned Sparks 
“familiarly and intimately.” 
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With respect to the instructions as to count VI, the court 
quoted the charging part of that count (Tr. 1525-1526). The 
jury was told that one of the essential elements which the 
Government must prove and which it must find with respect 
to each count was (Tr. 1530): 

That the answers complained of in the several counts 
of the indictment were false and that the defendant 
when giving the answers did not then believe them to 
be true and that such false answers were wilfully given 
by the defendant. 

In charging as to willfulness, the jury was told (Tr. 
1531) : 

A false answer purposely made cannot be said to have 
been wilfully made if it was made by or through sur¬ 
prise, mistake or inadvertence, or if the false answers 
were made through forgetfulness or through a poor 
or mistaken recollection of facts. 

As to count VI, the court said (Tr. 1533): 

You are told that if as alleged in count VI of the in¬ 
dictment the defendant denied that he knew Fred Blair 
and Ned Sparks, his answer implied more than a recog¬ 
nition but less than the relation of friendship. In that 
sense his answer, if given as charged in the indictment, 
was that he did not have acquaintance with or pos¬ 
sessed personal knowledge of Fred Blair and Ned 
Sparks. 

The charge was not erroneous. The jury certainly was 

apprised of the fact that in order to find appellant guilty of 

this count, they must find beyond a reasonable doubt that 

appellant gave the answer in question and that he was well 

enough acquainted with the two men in question to know 

their identitv and who thev were and to remember them 
* * 

at the time he testified. If such were the case appellant’s 
testimonv was obviously false. He did not testifv as to 
how well he knew the men in question, but only that he did 
not. know them. The degree of the relationship not being 
involved in his answer he was not entitled to the instruc¬ 
tion requested. His falsehood was established if it was 
shown to the jury’s satisfaction that appellant knew these 


men well enough to know who they were and to remember 
them at the time he testified. See United States v. Moran . 
104 F. 2d 623, 627, cert, denied, 343 IT. S. 965. 

No element of materiality was removed from the jury’s 
consideration. The jury was instructed that the Govern¬ 
ment must prove that the answers complained of in the sev¬ 
eral counts of the indictment were material to the investiga¬ 
tion in which the committee was then engaged (Tr. 1530). 

The evidence that appellant knew the two men in ques¬ 
tion well enough to know who and what they were was well- 
nigh conclusive. Budenz testified that appellant and Ned 
Sparks attended a meeting at the State headquarters of the 
Communist Party in Milwaukee (Tr. 552-553) at which 
appellant and Sparks discussed an attack upon appellant 
by a Milwaukee paper and the stand appellant should take 
as to the Midivest Rally Record, a Communist publication 
(Tr. 554-557). Budenz thought Blair was also present (Tr. 
555). Budenz also placed appellant at other Communist 
meetings which were attended by Sparks (Tr. 558-559). 
Appellant was present at a meeting attended by Budenz, 
Sparks, Blair, and Eugene Dennis at Mrs. Berger’s apart¬ 
ment in 1940 at which Dennis made a talk on Communism 
and discussed the conditions at Allis-Chalmcrs with Sparks 
and appellant (Tr. 562-570). 

Selmering, a former Communist Party member and offi¬ 
cer of the local Communist Party organization, saw appel¬ 
lant in the presence of Fred Blair, a party member, on 
many occasions (Tr. 685). 

Mrs. Clair Merton, a Milwaukee resident, testified that 
she saw appellant and Blair standing and conversing to¬ 
gether at a political meeting in October 1938, at which Blair 
had a sound truck and microphone (Tr. 773-776, 787). On 
that occasion Blair was the Communist candidate for the 
United States Senate (Tr. 799). She also saw them to¬ 
gether on other occasions (Tr. 776-777) and at Communist 
headquarters (Tr. 778, 781, 785). 

Zeltner, a Milwaukee detective, saw appellant and Fred 
Blair talking together at a meeting at which Earl Browder 
spoke. Sparks and Blair were on the platform (Tr. 801- 
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803). Ho also saw appellant, Sparks, and Blair at a meet¬ 
ing- at the Seliroeder Hotel in March 1943 (Tr. 804-805). 

Roland DeMint observed Sparks and appellant together 
on four or five occasions (Tr. 832-833, 835-836), and appel¬ 
lant introduced DeMint to Blair in 193S (Tr. 837). The 
witness also saw Sparks and appellant at a meeting at a 
room in the Republic Hotel in 1937 (Tr. 841-845). He 
talked to Sparks in appellant’s presence on several occa¬ 
sions (Tr. 847, 850). Blair and appellant called on the wit¬ 
ness on several occasions in 1938 (Tr. 851-853), and appel¬ 
lant asked the witness to put a recruiter for the Com¬ 
munist Party on his pay roll (Tr. 860-862, 865, 867). 

Thus, in the final analysis the instructions properly and 
sufficiently submitted this cause to the jury for its ulti¬ 
mate determination. Beyond this the court was not re¬ 
quired to go. Taylor v. United States, 142 F. 2d 808, 817, 
cert, denied, 323 IT. S. 723. Moreover, in view of the abun¬ 
dance of the evidence relating to appellant’s association 
with the men in question, he was in no wise prejudiced by 
the failure to give the requested instruction, and the error, 
if any, was harmless. Saivyer v. United States, 202 U. S. 
150; Guy v. United States, 107 F. 2d 288 (App. D. C.), cert, 
denied, 308 IT. S. 618; Wheeler v. United States, 165 F. 2d 
225 (App. D. C.), cert, denied, 333 IT. S. 829; I)’Aquino v. 
United States, 192 F. 2d 33S, 359 (C. A. 9), cert, denied, 343 
U. S. 935. 


V 

THE JUDGMENT AND SENTENCE MUST BE AFFIRMED 

In connection with this point the Court’s attention is re¬ 
spectfully directed to page 1628 of the transcript. 

Appellant was given a general sentence of 16 months to 4 
years and fined $100. Thus the sentence imposed was well 
within the maximum permitted under the statute for one 
count. 7 Under these circumstances the judgment and sen¬ 
tence must be sustained if appellant was properly con- 


7 18 U.S.C. (1946 Ed.) §231 provided in part: “. . . shall be 
fined not more than $2,000 and imprisoned not more than five years.” 


victed on any one count of the indictment. Hirabayashi v. 
United Stales, 320 U.S. 81, 85; Gorin v. United, States, 312 
U. S. 19, 33; Brooks v. United States, 267 U. S. 432, 441; 
Hawkins v. United States, 14 F. 2d 596 (C. A. 7), cert, 
denied, 273 U. S. 740; McKee v. Johnston, 109 F. 2d 273 
(C. A. 9), cert, denied, 309 IT. S. 664. 

While the Government does not believe there were any 
errors with respect to any count upon which appellant was 
convicted, it is noted that as to count VI in particular there 
was abundant evidence from the lips of not two but five wit¬ 
nesses who testified as to their observations of appellant’s 
associations with Fred Blair and Ned Sparks. As to this 
count, appellant’s sole contention is that it was error for 
the court to refuse his instruction to the effect that the jury 
must find he knew these individuals “familiarily and inti¬ 
mately.” We have previously demonstrated the incorrect¬ 
ness of that contention. 

CONCLUSION 

For the reasons set forth hereinabove, it is respectfully 
submitted that the appeal herein should be dismissed or, 
failing that, the judgment of the district court should be 
affirmed. 
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